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IN TEE UTAH COURT OF APPEALS 
STATE OF UTAH 
---0000000---
AMERICAN EXPRESS BANK, FSB, ) APPELLANT'S RESPONSE TO 
APPELLEE'S BRIEF Plaintiff/Appellee, ) 
) 
V • ) 
) 
JAMES TANNE, ) 
Case No. 2016-0363 
Civil No. 159102739 
Defendant/Appellant.) 4~ District Court of Utah 
APPELLANT'S REPLY BRIEF 
Appellant, James Tanna, upon information and belief, provides 
this Reply Brief in support of his appeal. 
I SUMMARY OF FACTS 
Appellant having filed his Opening Brief, Appellee was given 
opportunity to address Appellant's arguments based upon the 
evidence and proceedings properly preserved in the record of the 
lower court. Comparing Appellee's response in light of Appellant's 
Opening Brief, the following can be surmised as undisputed: 
1. Appellee/Plaintiff did not produce the original "credit 
agreement" nor the "application for credit" as alleged in the 
original Complaint1 and Motion for Summary Judgment2 . 
1. Plaintiff's "Complaint" filed 06/18/2015, Page 1, Count I, 
Paragraphs 2 and 3 [000001]. 
2. Plaintiff's "Memorandum in Support of MSJ" filed 08/26/ 
2015, Page 1, Statement of Facts, Paragraph 1 [000150]. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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(Civil No. 2016-0363) 
2. Appellee/Plaintiff admitted1 to willfully disposing of both 
the original "credit agreement" and "application for credit". 
3. Appellee made no challenge to Defendant's Affidavit in 
Support of his Objection to Motion for Summary Judgment. 
4. Defendant, by his Affidavit in Support of Objection to 
Motion for Summary Judgment2 disputed the "Card Member 
Agreement" as produced by Plaintiff. 
5. Defendant challenged Plaintiff's ·Affidavit by producing3 
public documents with citations from five separate public or 
academic sources describing failures of computer systems of 
American Express Bank, FSB. 
6. Even though Plaintiff's core arguments rely upon said 
Affidavit, no rebuttal was made nor evidence produced by 
Plaintiff to controvert Defendant's challenge to Plaintiff's 
Affidavit. 
1. Plaintiff's "Response to Defendant's Revised Request for 
Production of Documents Propounded upon Plaintiff" served 
12/11/2015, Page 3, Item 1 and referenced in Defendant's 
"Supplemental Memorandum in Objection to Motion for Summary 
Judgment" filed 02/22/2016, Page 7, Paragraph 12 and 
attached as Exhibit "A" herein [000519]. 
2. Defendant's "Affidavit in Support of Objection to Motion 
for Summary Judgment" notarized on 09/08/2015, Page 1, 
Paragraphs 1 to 5 [000253]. 
3. Defendant's "Supplemental Memorandum in Support of 
Objection to Motion for Summary Judgment" filed on 02/22/ 
2016, Page 9, Paragraph 21 to Page 11, Paragraph 26 
[ 000521-000523] . 
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The court's Notice of Hearing for Oral Arguments was 
incorrectly addressed and returned1 to the court on the 24th 
of February, 2017, and a new notice2 mailed on the 26th. 
These statements of fact are summarized and presented based 
on what was preserved within the record of the court, and are 
relevant in that they remain undisputed in Appellee's Brief. 
Pursuant to Rule 56(e), where "a party fails to properly 
support an assertion of fact or fails to properly address another 
party's assertion of fact", if the court does not expressly give 
opportunity (or Plaintiff does not take it) per 56(e) (1) or issue 
an appropriate order per 56(e) (4); then the court should have 
considered Defendant's facts as undisputed for the purpose of the 
motion per 56(e) (2). With sufficient challenge to Plaintiff's 
Affidavit, it was incumbent upon the court to either rule against 
Defendant's challenge, or treat said challenge as undisputed fact. 
The lower court having made no specific finding of fact on 
these items, the Court of Appeals should now see them as factual 
and give no deference to the lower court's legal conclusions, 
similar to Salt Lake City Corp. v Evans Dev. Grp., LLC3 , where "We 
1. Court's "Mail Returned - Notice of Oral Arguments - James 
Tanne" entered on 02/24/2016, attached as Exhibit "B" 
[000606]. 
2. Court's "Notice of Oral Arguments - Envelope" postmarked 
02/26/2016, attached as Exhibit "C". 
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review questions of statutory interpretation for correctness, 
affording no deference to the district court's legal conclusions." 
II INTRODUCTION 
Inasmuch as Appellee failed in the trial court to address and 
counter Appellant's arguments, without the lower court making any 
ruling, those arguments should be deemed as admitted by Appellee. 
Appellee has made arguments relative to the Statute of Frauds 
and the Uniform Commercial Code, but contextually misapplied law 
and case precedent where no analogy exists between what he cited 
and the current matter. Appellee's interpretation is not congruent 
with the facts as they have been presented in the current case, 
demonstrating that the lower court ruling is legally untenable. 
Namely, regardless of the presence or absence of a signature, 
the failure of Appellee/Plaintiff to produce an actual bonafide 
contract, while simultaneously admitting to the destruction of the 
original alleged agreement, this missing piece persists as a 
primary obstacle preventing a reasonable person from drawing the 
conclusion of breach of contract. Certain factors which 
distinguish this case versus those cited as precedent were omitted 
by Appellee, such as the prevailing party producing a genuine 
dated contract for trial, supported by reliable affidavit. 
3. Salt Lake City Corp. v. Evans Dev. Grp., LLC, 2016 UT 15, 
i 9, 369 P.3d 1263 (citation omitted). 
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With respect to the impeachment of Plaintiff's Supporting 
Affidavit filed with his Motion for Summary Judgment, just as in 
the lower court, Appellee was suspiciously silent in meeting the 
challenge of the evidentiary documents produced by Defendant 
controverting the validity of Plaintiff's Supporting Affidavit. 
Without any substantive response from Plaintiff with respect to 
those documents - no rebuttal by Plaintiff or presentation of any 
contravening evidence - the affidavit is defacto impeached and 
bereft of credible merit to support Plaintiff's arguments. 
Now, having failed to address that issue as preserved in 
appeal, Appellee comes providing no reason for this Court to 
affirm the lower court's reliance upon said affidavit in its 
decision, an abuse of discretion and lapse in sound jurisprudence. 
Moreover, at the expense of even a modest attempt to explain 
how the facts of the case justify the lower court's rendering of 
summary judgment in his favor, Appellee has taken procedural 
arguments to a unique level of tedium that gives pause to consider 
if further energy arguing the procedural record would contribute 
much, other than to show that in the midst of the irregularities 
cited, the lower court was unable to make the required 
consideration of all of the facts and arguments before it, to the 
extent of creating harmful prejudice to Appellant, which prejudice 
this Court now has the opportunity to correct. 
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III PERSISTENT FACTS 
There are six immovable obstacles the Court of Appeals would 
need to remove in order to affirm the lower court ruling: 
1. The absence of a genuine agreement (contract) to define the 
breach of contract inferred by the lower court; and 
2. The admission of Plaintiff to having voluntarily destroyed 
any alleged contract; and 
3. Lack of an amendment to the Complaint or MSJ that removed 
reliance upon the missing uagreement" and uapplication"; and 
4. The impeachment of the affidavit by whrch Plaintiff produced 
a computer generated boilerplate for the Court; and 
5. Plaintiff could not specify a relevant date for said 
boilerplate form which would correlate with elements of his 
claim as pleaded; and 
6. The failure of Appellee in either his Brief or in prior 
arguments before the lower court to cite the exact terms of 
the breach, or even state when the breach occurred. 
Appellee had ample opportunity in the lower court to make his 
argument(s) - even surviving a Rule 12 Motion to Dismiss for which 
he had failed to make timely opposition - and ample opportunity in 
Appellee's Brief when those issues, as preserved in the lower 
court record, were argued in Appellant's Brief. 
Page 5 of 15 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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In rendering its judgment, the trial court failed to consider 
the evidence and arguments properly brought before it and thus 
erred in finding of facts, in conclusions of law, and in 
prejudicial procedural practices amounting in harmful abuse of 
discretion. Appellee was not entitled to Summary Judgment. 
:IV LACK OF FACTUAL SUPPORT 
In his brief1 , Appellee reasserts reliance upon the Affidavit 
of Mario D. Morales-Arias, however he introduces a new defense 
against Defendant's challenge to the affidavit where none was made 
in the lower court, failing to cite from the record where 
Plaintiff in his pleadings refuted Defendant's arguments and 
documents, or where the Court in specific consideration of that 
evidence could find the affidavit sufficiently trustworthy. 
Specifically, Defendant demonstra.ted in both his 
Supplemental Memorandum2 and in oral arguments3 , that there were 
fatal flaws in Plaintiff's Affidavit of Mario D. Morales-Arias 
where the computer systems of Plaintiff were subject of breaches 
and other failures 4 frequently during the period of time spanning 
the alleged cause of action, a relevant fact left out of the 
1. Appellee's "Brief of Appellee" filed 07/05/2016, Pages 16 
and 17. 
2. Defendant's "Supplemental Memorandum in Objection to Motion 
for Summary Judgment" filed 02/22/2016, Page 9, Paragraph 
21 through Page 11, Paragraph 26 [000521-000523]. 
3. "Partial Transcript" of 03/03/2016, Page 17, Line 8 to 
Page 19, Line 11. 
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Supporting Affidavit, betraying the lack of veracity or personal 
knowledge pretended in said affidavit. 
Plaintiff having remained silent in the lower court, Rules 
8(d) and 12(h) of URCP dictate that the trial court consider the 
defense against that argument as waived and thus the supporting 
affidavit remains woefully inadequate to mitigate the rules of 
evidence, Rule 803(6), which bars hearsay testimony except where 
"neither the source of information nor the method of circumstances 
of preparation indicate a lack of trustworthiness", which lack of 
trustworthiness is exemplified by Mr. :Morales-Arias' omission of 
system failures while simultaneously testifying that "the systems 
used by American Express to create and ma'intain data for and to 
produce billing statements and other qocuments are reliable and 
kept in a good state of repair1 ". 
Without producing a signed contract, the entirety of 
Appellee's statutory claim relies on a narrow exemption to the 
Statute of Frauds, specifically Utah Code §25-5-54(e). Appellee 
has mistakenly interpreted this as a release from all requirements 
of the Statute of Frauds, suggesting that there does not even need 
to be a bonafide contract. Appellee argues that the statute 
4. "Partial Transcript" of 03/03/2016, Page 17, Line 8 to 
Page 19, Line 11. 
1. Plaintiff's "Affidavit in Support of Summary Judgment" 
filed 08/26/2015, Page 1, Paragraph 3 [000949). 
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"clearly states a written agreement is not needed1 ", but this is 
not at all what it states. Rather, it clearly maintains that a 
written contract must exist - one which defines the terms - it 
simply does not need to be signed if other conditions are met: 
"A credit agreement is binding and enforceable without any 
signature by the party to be charged if ... " 
which requires that the creditor provide "a written copy of 
the terms of the agreement." However, signed or unsigned, 
Plaintiff has admitted to disposing of the agreement and relied on 
a substitute boiler plate generated for the purpose of trial and 
supported only by the affidavit of Mario D. Morales-Arias who 
neither possesses personal knowledge of the matter nor was 
forthcoming in his false declarations regarding the state of 
repair (or disrepair) of Plaintiff's systems which were used to 
generate "the agreement" (noting disposal of the original(s)). 
Unlike the custodian of records in Portfolio Recovery 
Associates, LLC v. Migliore, 2013 UT App 255, ~5, where Mr. 
Migliore made no challenge the trustworthiness of Sage's 
affidavit, that produced by Plaintiff in the current action is 
demonstrably lacking in credibility and honest disclosure. Also, 
in Migliore, there is no indication that PRA destroyed or 
otherwise disposed of the agreement. 
1. Appellee's "Brief of Appellee" filed 07/05/2016, Page 9. 
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In MBNA American Bank v. Goodman1 , it is clear that the issue 
raised by appellant was the absence of debtor's signature, but not 
the absence of the underlying agreement which MBNA had produced 
without any substantive opposition. In the current case, there is 
no contract and Plaintiff asserted disposing of it. 
V STATUTORY MISINTERPRETATION OF UTAH UCC §70A-3-604 
Appellee's interpretation of UCC §70A-3-604, which the lower 
court adopted, is not grammatically sound and rather than assume 
the simple and rational reading of the statute, Appellee twists 
its meaning to the point of having no meaning. Sound legal 
doctrine does not allow an interpretation of a statute so as to 
render it of no effect. 
Appellee further introduces a new argument, one never made in 
the lower court and which is not properly preserved under appeal, 
asserting that Defendant must show evidence of an "intent to 
dischargen, when intent is obvious in any voluntary act. 
Appellee further contends that the UCC does not apply to 
collection of consumer debt, another de novo argument, but one 
easily answered in Utah Code §70C-l-103 wherein "unless displaced 
by the particular provision of this title, the UCC and the 
principles of law and equity ... shall supplement its provisions." 
1. MBNA American Bank v. Goodman, 2006 UT 276, qa. 
Page 9 of 15 
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Returning to the lower court's interpretation of "may", it 
threatens the very foundation of the legal doctrine of negotiable 
instruments and property title which requires a bearer to preserve 
the underlying physical instrument in order to preserve the 
notional value thereof. When a bearer voluntarily discharges 
indebtedness, UCC §70A-3-604 simply enumerates several 
possibilities whereby that is accomplished but does not grant an 
arbitrary reversal from the surrender, disposal, or alteration of 
the underlying instrument once it has been surrendered, disposed, 
or altered. 
Finally, Appellee's notion of "automatic" is a novel legal 
theory at best, given that all law is put in force by its very 
codification (is "automatic") without any need for any further 
specific verbiage to that effect. 
VI PROCEDURAL MATTERS RELATED TO THE LOWER COURT 
Because Appellant's arguments in the appeal of the lower 
court judgment rests with ease on the record of evidence produced 
and legal arguments made, it is perhaps irrelevant if the lower 
court made any procedural errors except where the court clearly 
stated1 its reluctance to give full consideration to the evidence 
and legal arguments, which in turn illuminates the fallibility of 
1. "Partial Transcript" of 03/03/2016, Page 28, Line 3 to 
Line 7. 
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the lower court decision. The lower court was demonstrably unaware 
of the state of the case to the extent that a returned notice1 of 
the hearing posed substantial confusion2 before finally being 
recognized3 • It is reasonable to conclude that the lower court had 
not given sufficient attention to the facts and arguments put 
before it, thus allowing a flawed decision to be rushed through. 
Appellee rebuts Appellant's contentions of procedural 
irregularities on the false notion of 1) Defendant having 
requested the hearing and 2) Defendant having had sufficient 
notice of said hearing. Sufficient and equal time for preparation 
by all parties (albeit, duly provisioned by the Rules of the 
Court) is secondary to the court itself having time to be aware of 
and familiar with the filings prior to a hearing or to rendering 
judgment. 
By permitting and/or failing to correct procedural 
irregularities the lower court abused its discretion not only 
depriving Defendant equal opportunity for preparation, but denying 
itself of opportunity to fully review the facts and legal 
arguments before it. 
1. Court's "Mail Returned - Notice of Oral Arguments - James 
Tanne" entered on 02/24/2016 [000606]. 
2. "Partial Transcript" of 03/03/2016, Page 10, Lines 8 to 25 
and Page 12, Lines 4 to 24. 
3. "Partial Transcript" of 03/03/2016, Page 13, Lines 7 to 10. 
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Finally, Defendant voiced concerns at the hearing1 on the 
grounds that several interlocutory matters had not yet been 
resolved, specifically Plaintiff's failure in undertakings of 
discovery upon which Defendant objected to the hearing2 and for 
which Defendant filed a Notice of Default3 against Plaintiff, all 
well in advance of the proposed hearing. 
To further demonstrate the inappropriate timing and sequence 
of the hearing, and in particular the lower court's lack of 
readiness to hear the matter, Defendant requested by declaration4 
for further time as provisioned under Rule 56(d) of URCP, stating 
good cause for the court to allow time for procedural issues to 
cure before proceeding on the Motion for Summary Judgment: 
"(d) If a nonmoving party shows by affidavit or declaration 
that, for specified reasons, it cannot present facts 
essential to justify its opposition, the court may: (1) defer 
considering the motion or deny it without prejudice; (2) 
allow time to obtain affidavits or declarations or to take 
discovery; or (3) issue any other appropriate order.n 
It should be noted that doing nothing or ignoring 
non-movant's request for relief are not among the enumerated 
1. "Partial Transcript" of 03/03/2016, Page 31, Line 21 
to Page 33, Line 15. 
2. Defendant's "Objection to Request to Submit on Motion for 
Summary Judgment" filed 02/22/2016 [000601]. 
3. Defendant's "Notice of Default & Motion to Strike" filed 
02/22/2016 [000525]. 
4. Defendant's "Memorandum in Support of Objection to Request 
to Submit on Motion for Summary Judgment" filed 02/22/2016, 
Page 7, Paragraph 27 [000519]. 
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options for the court under Rule 56(d), and Defendant's request 
for continuance should have been granted by the court, not just 
for the sake of Defendant who had already filed supplemental 
briefs, but for the court that needed time to review those briefs. 
For the sake of brevity, Appellant addresses other factual 
inaccuracies of Appellee's account of proceedings in the appendix. 
In summary, the lower court did not enforce the rules of 
discovery as promised1 , and when apprised of the deficiencies2 , it 
failed to exercise prudence which would have allowed it to settle 
interlocutory procedural issues3 that interfered with the 
rendering of a sound judgment. 
VII PROCEDURAL MATTERS RELATED TO THE COURT OF APPEALS 
Appellee makes charges against Appellant for procedural 
infractions in the Court of Appeals, to the extent of moving to 
dispose of the appeal. Pursuant to Rule l0(a) (2) of URAP, such a 
motion is misplaced and untimely. 
1. Contrary to Appellee's charge that Appellant has not 
searched through case precedent, it is quite the opposite, 
where Appellant sifted through the entire database of Utah 
1. Court's "Ruling and Order on Defendant's Motion to Dismiss" 
entered 07/28/2015, Page 3, final paragraph [000104]. 
2. Defendant's "Notice of Default & Motion to Strike" filed 
02/22/2016 [000525]. 
3. Defendant's "Notice of Procedural Irregularities & Request 
for Relief" filed 02/25/2016. 
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Court of Appeals' most recent opinions without finding any 
case law that either justified the lower court decision or 
defeated his own arguments. 
2. Contrary to the argument that Appellant failed to produce a 
complete transcript, a complete recollection of the hearing 
for Summary Judgment was provided in Appellant's Statement 
of Evidence and Proceedings which Appellee hotly contested 
and successfully sought to bar from entry into the record. 
Having wholesale rejected Appellant's account while refusing 
to stipulate, it is rank hypocrisy for Appellee to now 
complain at this juncture about the absence of a complete 
transcript when a complete recollection was included within 
Appellant's filing Appellee was so quick to reject. 
3. With respect to filing fees, Utah Code §78A-2-303(3) states 
the conditions upon which an appeal commenced with an 
Affidavit of Impecuniosity might be dismissed and Appellee 
has not asserted any of these, nor in fact do any of the 
conditions apply. Furthermore, §78A-2-304(3) governs how the 
fees are assessed and collected under an application for 
impecuniosity. Appellant is at present in full compliance. 
4. As for Appellee's premature argument for legal fees on 
appeal, where no legal fees were merited or justification 
cited in the lower court, none can be granted in the Court 
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of Appeals. Because Appellee has relied upon the relaxed 
provisions of a credit card debt claim in circumventing the 
need to produce a signed agreement, Appellee must also abide 
by the requirement per Utah Code §70C-2-105 wherein legal 
fees must be provisioned by the credit card agreement and 
having failed to demonstrate where in alleged credit card 
agreement how and whether fees may be awarded, failing to 
stake that claim in the lower court, the issue is not 
preserved and cannot at this time be raised during appeal. 
VIII CONCLUSION 
Appellee's arguments fail to address the critical flaw, not 
of the lack of a signature, but of failing to produce the actual 
credit agreement. A boiler plate substitute does not suffice and 
the admission of destruction of the original agreement make it 
clear that anything produced at this time was generated for the 
purpose of trial and in consideration of the unanswered challenges 
against Plaintiff's affidavit Rules of Evidence 803(6) bar the 
admission of hearsay evidence and the Statute of Frauds then bars 
the claim. Furthermore, by admission of willfully disposing of the 
agreement, if ever did exist, waives Appellee's claim under UCC 
§70A-3-604. 
DATE: 5 AUGUST, 2017 
James Tanne, 
(Appellant/Defendant prose) 
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I CONSTITUTIONAL PROVISIONS & STATUTES 
Utah Code Ann. §25-5-4(1). CERTAIN AGREEMENTS VOID UNLESS 
WRITTEN AND SIGNED. 
The applicable portion of the statute reads: 
(1) The following agreements are void unless the agreement, 
or some note or memorandum of the agreement, is in writing, 
signed by the party to be charged with the agreement: 
(a) every agreement that by its terms is not to be performed 
within one year from the making of the agreement; 
(b) every promise to answer for the debt, default, or 
miscarriage of another; 
(c) every agreement, promise, or undertaking made upon 
consideration of marriage, except mutual promises to marry; 
(d) every special promise made by an executor or 
administrator to answer in damages for the liabilities, or to 
pay the debts, of the testator or intestate out of his own 
estate; 
(e) every agreement authorizing or employing an agent or 
broker to purchase or sell real estate for compensation; and 
(f) every credit agreement. 
Utah Code Ann. §25-5-4(2)(e). CERTAIN AGREEMENTS VOID 
UNLESS WRITTEN AND SIGNED. 
The applicable portion of the statute for a signature 
exception to revolving credit agreements reads: 
(e) A credit agreement is binding and enforceable without any 
signature by the party to be charged if: 
(i) the debtor is provided with a written copy of the terms of 
the agreement; 
(ii) the agreement provides that any use of the credit offered 
shall constitute acceptance of those terms; and 
(iii) after the debtor receives the agreement, the debtor, or 
a person authorized by the debtor, requests funds pursuant to 
the credit agreement or otherwise uses the credit offered. 
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Utah Code Ann. §70A-3-604. DISCHARGE BY CANCELLATION OR 
RENUNCIATION 
The applicable portion of the statute reads: 
(1) A person entitled to enforce an instrument, with or 
without consideration, may discharge the obligation of a 
party to pay the instrument by an intentional voluntary act, 
such as surrender of the instrument to the party, 
destruction, mutilation, or cancellation of the instrument, 
cancellation or striking out of the party's signature, or the 
addition of words to the instrument indicating discharge, or 
by agreeing not to sue or otherwise renouncing rights against 
the party by a signed writing. 
Utah Code Ann. §78B-5-826. RECIPROCAL RIGHTS TO RECOVER 
ATTORNEY FEES 
The applicable portion(s) of the statute reads: 
A court may award costs and attorney fees to either party that 
prevails in a civil action based upon any promissory note, 
written contract, or other writing executed after April 28, 
1986, when the provisions of the promissory note, written 
contract, or other writing allow at least one party to recover 
attorney fees. 
Utah Code Ann. §70C-2-105. ATTORNEY'S FEES 
The applicable portion(s) of the statute reads: 
A consumer credit agreement may provide for the payment of 
reasonable attorney's fees in the event of default and 
referral to an attorney including one who is a salaried 
employee of the creditor or its assignee. 
Utah Code Ann. §70C-1-103. GENERAL PRINCIPLES OF LAW APPLY 
The applicable portion(s) of the statute reads: 
Unless displaced by the particular provisions of this title, 
the Uniform Commercial Code and the principles of law and 
equity, including without limitation the law relative to 
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capacity to contract, principal and agent, estoppel, fraud, 
misrepresentation, duress, coercion, mistake, and bankruptcy 
shall supplement its provisions. 
RULES OF CIVIL PROCEDURE 
II 
1. 
2. 
3. 
The Rules of Civil Procedure are assumed to be available to 
the Court and all interested parties. 
RELEVANT PROCEDURAL HISTORY (IN REPLY TO APPELLEE) 
On the 26th of August, 2015, Plaintiff filed a Motion for 
Summary Judgment with supporting Memorandum and Affidavit. 
In spite of his own default on Initial Disclosures (9 days 
late), Plaintiff argued in error that Defendant's 
disclosures were in default, though they were not due until 
forty two (42) days from the 28th of July, 2015 denial of 
his Motion to Dismiss according to the Rule 26 Advisory 
Committee Notes. 
Also on the 31st of August, 2015, Defendant moved to adjourn 
Plaintiff's Motion for Summary Judgment and to suppress in 
limine his exhibits noting that Plaintiff had not made 
timely service of his own Initial Disclosures. 
On the 3rd of September, 2015, Defendant filed a 
consolidation of motions in order to streamline and clarify 
the pending motions before the court. 
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4. On the 8th of September, 2015, Defendant filed a timely 
Objection to Plaintiff's Motion for Summary Judgment with 
supporting Memorandum and Affidavit. 
5. Also on the 8th of September, 2015, Appellant moved to 
suppress Plaintiff's exhibits based on equal application of 
arguments Plaintiff had made in his Motion for Summary 
Judgment to suppress Appellant's exhibits and productions. A 
hearing was requested. 
6. As part of streamlining the procedural motions, on the 8th 
of September, 2015, Defendant withdrew the_ Motion. for More 
Definite Statement, having received service of Plaintiff's 
Motion for Summary Judgment. 
7. On the 11th of September, 2015, Plaintiff moved to strike 
Defendant's filings and requested a hearing. 
8. On the 15th of September, 2015, Defendant responded to 
Plaintiff's Motion to Strike. 
9. On the 18th of September, 2015, Defendant properly made a 
Request to Submit on the pending motions. 
10. Also on the 22nd of September, 2015, before notification of 
the court setting for oral arguments, Defendant requested a 
hearing on the current matters and pending motions in light 
of the pending Motion for Summary Judgment, which request 
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for a hearing was withdrawn on the 25th of November, 2016, 
~ after the issues had been resolved. 
11. On the 2nd of November, 2015, oral arguments were heard and 
on the 19th of November, 2015, a order reflecting the 
court's decision on matters, including allowance for both 
parties' disclosures and without any restriction on either 
~ parties' exhibits, was entered. 
12. On the 25th of November, 2015, Defendant withdrew his 
Request for a Hearing on Plaintiff's Motion for Summary 
Judgment and consolidated his pending .. motions, and filed a 
Request to Submit for Decision on the Amended Objection to 
Motion for Summary Judgment that was filed on 18th of 
September, 2015. 
13. On the 3rd of December, 2015, the court returned Appellant's 
25th of November, 2015 documents on the grounds that there 
was no Request to Submit attached, but there in fact was, so 
Appellant refiled the documents. 
14. 
15. 
On the 7th of December, 2015, Defendant refiled the Request 
to Submit attaching a letter to the Clerk of the Court. 
On the 18th of December, 2015, the Court issued an order 
allowing Appellant's 18th September, 2017 Amended Objection 
to Motion for Summary Judgment. 
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16. The Amended Memorandum from Defendant was originally served 
upon Plaintiff on the 18th of September, 2015. 
17. On the 28th of December, 2015, not having received the 
documents previously requested, Defendant served upon 
Plaintiff a Request for Admissions, serving both "American 
Express Bank, FSB" and ''ARSI", an entity who's name occupied 
the footer of the original Complaint where a Plaintiff's 
name would normally be inscribed. 
18. Additionally, due to counsel for Plaintiff answering in 
place of Plaintiff on previous discovery requests, Defendant 
propounded upon Plaintiff a similar set of Admissions on the 
28th of December, 2015. 
19. On the 14th of January, 2016, without producing or 
responding to the content of the requested Admissions, 
Plaintiff filed a Motion to Strike Defendant's Request, 
requesting a hearing. 
20. On the 26th of January, 2016, Defendant voluntarily withdrew 
the Request for Admissions propounded upon Counsel for 
Plaintiff with a supporting Memorandum. 
21. On the 11th of February, 2016, Plaintiff filed a Request to 
Submit on Plaintiff's Motion for Summary Judgment, failing 
to timely serve the same upon Defendant. 
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Also, on the 12th of February, 2016, before Defendant 
received service of Plaintiff's Request to Submit, and while 
undertakings for discovery were in dispute between the 
parties, the Court scheduled oral arguments for hearing the 
matter of Plaintiff's Motion for Summary Judgment for the 
3rd of March, 2016. 
23. When scheduling the hearing, the Court proposed a date in 
February, but Defendant clearly stated that he could not 
appear in the month of February and requested a March date. 
24. Because the date under consideration in March was initiated 
by Defendant on that very call, there is no way that it 
could be considered other than a proposed date, and 
Defendant never at any time did the clerk call back to 
confirm the date. 
25. In spite of the mailing of said Notice of Hearing on the 
16th of February, 2016, the Court improperly addressed 
Defendant's copy such that it was returned to the Court on 
the 24th of February, 2016 as undeliverable. 
26. A new Notice of Hearing was mailed on the 26th of February, 
2016 and was delivered to Defendant on or about the 1st of 
March, 2016. 
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27. In the interim, on the 22nd of February, 2016, Defendant 
filed several filings, including: 
a. Supplemental Memorandum in Support of Objection to 
Motion for Summary Judgment with attachments; 
b. Objection to Plaintiff's Request to Submit with 
supporting Memorandum; 
c. Motion to Strike and Notice of Default (of 
undertakings), moving to strike certain of Plaintiff's 
pleadings based upon limited discovery; 
28. On the 25th of February, 2016, Defendant filed a Notice of .. 
Procedural Irregularities based on delay or outright lack of 
service. 
29. On the 29th of February, 2016, Defendant served additional 
Disclosures upon Plaintiff, and again prior to the Hearing 
for Oral Arguments on the 3rd of March, 2016. 
30. On the 3rd of March, 2016 the Hearing on the matter of 
Plaintiff's Motion for Summary Judgment took place, judgment 
found in favor of Plaintiff. 
31. On the 25th of March, 2016, Plaintiff submitted a Proposed 
Order which was entered on the same day by the Court, with a 
modification as to the amount made on the 28th of March, 
2016. 
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III PROCEDURAL IRREGULARITIES IN THE LOWER COURT 
For the sake of brevity, Appellant will limit his rebuttal of 
Appellee's arguments to correcting the following: 
1. 
2 • 
Defendant did not request the hearing of the 3rd of March, 
2016 as characterized by Appellee, because matters of 
concern1 instigating Defendant's earlier request for a 
hearing2 had already been addressed in the November 2nd, 
2015 hearing, and the earlier request for a hearing was 
clearly withdrawn3 on the 25th of November, 2015 with a 
proper Rule 7 Request to Submit4 • 
It is interesting to·note that within·Appellee's exhaustive 
list of Appellant's filings comprising six pages of his· 
brief, that on page 5, the November 25th, 2015 withdrawal of 
a Request for a Hearing is omitted. 
Furthermore, it is clear from the record of the court5 that 
when the clerk of the court contacted the parties, it was 
not to "confirm the March 3, 2017 date" 6 because the date 
1. Defendant's "Motion to Strike Plaintiff's New or Additional 
Pleadings & Request for Hearing" filed 09/08/2015, Page 4 
[ 000245] . 
2. Defendant's "Request for Hearing" filed 09/22/2015 
[000366]. 
3. Defendant's "Consolidation of Defendant's Motions & 
Withdrawal of Certain Motions" filed 11/25/2015, Page 7, 
Paragraph 23 [000408]. 
4. Defendant's "Request to Submit for Decision on Defendant's 
Motions" filed 11/25/2015, Page 1, Paragraph 3 [000421]. 
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originally proposed over the phone was not even in March; 
but rather the parties were called to inquire upon a jointly 
agreeable date for a hearing from which the parties would 
then expect a confirmation, or formal notice from the court. 
3. As a final note, Appellee makes the false notion that 
Defendant did not comply with Rule 7 "request to submit", 
but on at least one occasion1 Defendant's proper Request to 
Submit went unheeded by the court2 , even though it was 
clearly in the record of the court. Furthermore, the court, 
and it would appear Appellee, expected Defendant to file a 
Rule 7 Request to Submit without complying to the time 
requirements provided by Rule 7(d) wherein a non-movant is 
allowed to "file a memorandum opposing the motion within 14 
days after the motion is filed." Rule 7(g) requires the 
movant "state ... the dates on which the following documents 
were filed" including (g) (2) "the reply memorandum." 
Defendant had already been rebuffed3 for an untimely Request 
5 . Court' s Case History, "DEF agreed to the date with the 
condition that he will be filing an Objection to the Request 
to Submit" annotated on 02/22/2016, attached herein as 
Exhibit "D". 
6. Appellee 's "Brief of Appel lee" filed 07/05/2017, 
Paragraph 4. 
1. Defendant's "Request to Submit" filed 11/25/2015. 
Page 1, 
2. Court's "Ruling Minute Entry" filed 11/25/2015 returning a 
Request to Submit and draft orders. 
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to Submit on the 21st of September, 2015, "the court finds 
Defendant's Request will require a timely notice to submit." 
In short, when Defendant filed for continuance and leave 
prior to the hearing for oral arguments, with less than three (3) 
days formal notice from the lower court, how could he possibly 
satisfy the requirements of Rule 7 to submit for decision when the 
counter-party must be given 14 days (17 days when served by mail)? 
If nothing else, this is sufficient argument as to why the court 
should have granted the request for continuance, where Plaintiff's 
stalling on undertakings for discovery left Defendant in exactly 
the position for which Rule 56(d) was tailored, so that summary 
judgment is not granted against a non-movant when the court has 
still not reviewed all available facts. 
DATE: 5TH AUGUST, 2017 
James Tanne, 
(Appellant/Defendant prose) 
3. Court's "Minute Entry" entered 09/21/2015 returning a 
Request to Submit and draft orders. 
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REQUESTS & RESPONSES 
1. Pursuant to the Statue of Frauds, the original signed contract or agreement through 
which the alleged account was created or the alleged debt was realized or accumulated, clearly 
showing: 
a. Name of Plaintiff matching exactly with caption above; and 
b. Name of Defendant matching exactly with caption above; and 
c. Signature of Defendant; and 
d. the terms or breach thereof upon which the alleged claim is based identified therein:. 
Plaintiff's Response to Request #1: The original signed contract/agreement is not 
available. It is the record retention policy to dispose of applications after seven (7) years. e 
account was opened in March 2002. Regarding the Utah Statute of Frauds, ·please review Utah 
Code 25-5-4(2)(e). 
2. If alleged account was created based upon application for credit by Defendant, a copy 
of such application for credit showing signature of Defendant, accompanied by any materials 
which may have been presented in solicitation of Defendant to borrow or apply for the alleged 
debt or line of credit; 
Plaintiff's Response to Request #2: This document is not available. It is the record 
retention policy to dispose of applications after seven (7) years. The account was opened in 
March 2002. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
• 
Gurstel Charge PA 
Mikel M. Boley (0375) 
Keisuke Ushijima (13390) 
Attorney for ·Plaintiff 
6681 Country Club Dr. 
Golden Valley, MN 55427 
800-514-0734 
File#: 785869 
IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH, AMERICAN FORK DEPARTMENT 
American Express Bank, FSB 
Plaintiff, 
v. 
James Tanne 
Defendant 
CERTIFICATE OF SERVICE OF 
PLAINTIFF'S RESPONSE TO 
DEFENDANT'S REVISED REQUEST 
FOR PRODUCTION OF DOCUMENTS 
PROPOUNDED UPON PLAINTIFF 
I 
Civil Number. 1-59102739 
Judge: CHRISTINE JOHNSON 
I certify that on the 11 th day of December, 2015, I caused Plaintiffs Response to 
Defendant's Revised Request for Production of Documents Propounded Upon Plaintiff to be 
mailed, via first-class, to the following: 
James Tanne 
190N980E 
Lindon UT 84042 
Dated this 11th day of December, 2015 
Isl Keisuke Ushijima 1 
HWII. M , llQUiY (Q-7-J 
KEISUKE USHIJIMA (13390) 
Attorney for Plaintiff 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
APPELLANT'S EXH~B~TS (Civil No. 2016-0363) 
EXHIBIT ''B'' 
Appellant's Exhibit "B" Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Fourth District Court 
American Fork Department 
75 East 80 North, Suite 202 1 JU. 
American Fork, Utah 84003 V,111" 
RETURN SERVICE REQUESTED 
JAMES TANNE 
1.90 N 180 E 
LINDON UT 8404 
0 .II ft Q ':, (it-, ,= C' -, 
u .,. ,c;, u _, ~ ..... 'I-Ill .., "' 
NI XIE 841 DE l. "01.02 /-21/1:fi> 
RETURN TO SENDER 
UNDELIVERABLE AS ADDRESSED 
I • ~- A 1:9 ' t: T' n ~ n D . ... , A D n 
u1,r,.u'-'- 1u ru'"'"""'""-" 
BC: 840031.BSZSS *233S-524Se-ei - 3.l. 
! ! 1111 l1 I! i ! I! ii 11 I 11 I! I! ii 1l ili1 ! 11 1 l ! ii! Ii! !!1 1h'l i ! 11.1 ! ,1 I!~! 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
APPELLANT'S EXHiBiTS (Civil No. 2016-0363} 
EXHIBIT ''C'' 
Appellant's Exhibit "C" Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
• • • 
Fourth District Court 
American Fork Department 
75 East 80 North, Suite 202 1 h ~ 
American Fork, Utah 84003 WV '-
RETURN SERVICE REQUESTED 
• • • 
·:SALT. tA-Y.:E·:CSTY U"f &10" 
12..-S fEB"2fJj£ PM 3 l.l 
JAMES TANNE 
190 N 980 E 
LINDON UT 84042 
i 11 I 11 I l I I Ii Ii I I 11 i Ii 11 I I I 111i11 I 111Il11,11 i 111l 111111111-11il11 l1 
• • 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
APPELLANT'S EXHIBITS (Civil No. 2016-0363) 
EXHIBIT ''D'' 
Appellant's Exhibit "D" Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
• 
• 
• 
I 
4TH DISTRICT CT - AF 
UTAH COUNTY, STATE OF UTAH 
AMERICAN EXPRESS BANK FSB 
Plaintiff, 
vs. 
JAMES TANNE 
Defendant . 
CALENDAR 
CASE HISTORY 
Case No: 159102739 DC 
Judge: CHRISTINE JOHNSON 
Date: Feb . 22, 2016 
ORAL ARGUMENTS scheduled on Mar 03, 2016 at 01:30 PM in Courtrm l, 
3rd Floor with Judge JOHNSON. 
Both parties stipulated by telephone to the date and time for the 
hearing. DEF agreed to the date with the condition that he will be 
filing an Objection to the Reques to Submit . 
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